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By the Commission: 


I. EXECUTIVE SUMMARY 


l 1. This Memorandum Opinion and Order addresses an Application for Review and a 
Request for Stay filed by AVID Marketing Inc. ("AVID").! AVID’s Application for Review 
challenges the decision by the Wireless Telecommunications Bureau’s Licensing Division 
("Division") to deny AVID’s Petition to Deny an application filed by InfoPET Identification 
Systems, Inc. (“InfoPET") to operate higher-powered animal tag reader systems under Part 90 of 
our Rules. AVID’s Request for Stay, filed concurrently with its Application for Review, requests 
a stay of the Division’s license grant to InfoPet. For the reasons set forth below, AVID’s 
Application for Review and Request for Stay are denied. 


Il. BACKGROUND 


2. On July 21, 1995, InfoPET filed an application to operate 150 Walk-By Reader 
(WBR) animal tag reading systems at temporary locations throughout the country (File No. 
365526) under our rules for the Radiolocation Service? InfoPET’s proposed WBR identification 
system is intended to be used at locations such as animal shelters to identify owners of lost pets. 


! Both the Application for Review and the Request for Stay were filed on January. 11, 1996. 
? See 47 C.F.R. Part 90, Subpart F, 
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InfoPET’s WBR system is stationary, scanning the animal for implanted ownership identification 
tags as the pet is either carried or walked past the scanning device. When the WBR detects the 
tag, it displays the animal’s identification, which enables the shelter to notify InfoPET, which in 
turn informs the owner of the animal’s location. The InfoPET system would operate at a power 
level of 40 watts, enabling the operator to scan the animal at a range of about 18 inches. ` 


3. On October 17, 1995, AVID filed a Petition to Deny InfoPET’s application.? AVID 
is a supplier of low-power, hand-held animal tag reading devices that operate unlicensed under 
Part 15 of our Rules, 47 C.F.R. Part 15. These devices are used by animal shelter personnel to 
determine animal ownership. AVID’s device, which is portable, is used to scan animals by 
placing the device near where the animal may have an implanted microchip identification tag that 
contains ownership information. In order to scan the microchip successfully, the operator of an 
AVID scanner must hold this device within several inches of the implanted tag. When a tag is 
detected, the animal’s identification is displayed. The shelter then notifies AYID, which in turn 
informs the owner of the animal’s location On November 27, 1995, the Division denied AVID’s 
Petition to Deny, stating that it found no merit in AVID’s claims, and that it would continue to 
process the InfoPET application toward ‘grant.’ On November 30, 1995, the Division granied the 
InfoPET application. On January 11, 1996, AVID filed an Application for Review of the 
Division's decision to deny its Petition to Deny. along with a Request for Stay of infoPET’s 
grant. 


Ill. DISCUSSION 


` 4. In its Application For Review, AVID argues that the Division’s decision io license 
InfoPET should be overturned for four reasons: (1) the Division did not provide a sufficiently 
detailed response to AVID’s previous Petition to Deny InfoPET’s application as required by 
‘Section 1.962(a)(2) of the Commission’s Rules; (2) the InfoPET system is not eligible for 
licensing in the Part 90 Radiolocation Service; (3) in granting the license, the Division failed to 
follow the Commission’s policy of avoiding interference to Part 15 devices and; (4) the grant of 
the license to InfoPET improperly established a new pet identification radio service. . 


3 Associated filings include InfoPET’s Opposition (dated November 2, 1995) and AVID’s Response (dated 
November 22, 1995). . 


* Letter from Terry L. Fishel, Chief, Land Mobile Branch, Licensing Division, to 
Daniel J. Manelli, counsel for AVID (dated Nov..27. 1995) (Fishel Letter). 


5 The Division assigned call sign WPIZ271 to the stations authorized by the grant of InfoPET’s application. 


é Additional filings include an InfoPET Opposition to the Application for Review (dated January 26, 1996) and 
two letters from AVID to Chairman Reed E. Hundt (dated January 18, 1996, and February 9, 1996). 
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5. AVID first argues that the InfoPET application falls within the class of services subject 
to petitions to deny under Section 1.962(a)(2) of our rules, 47 C.F.R. § 1. 962(a)(2), and that 
AVID is therefore entitled to a detailed written response to its Petition to Deny.’ AVID contends 
that the Division’s letter -- which denied AVID’s Petition on the ground that InfoPET’s service 
is consistent with many other requests that have been reviewed and authorized by the Commission 
-- did not meet these requirements. AVID contends that no such prior authorizations exist, 
because no party other than InfoPET has sought a Part 90 license for radio frequency 
identification-related purposes. 


6. We agree with InfoPET’s assertion that AVID was not entitled to file a formal 
petition to deny under Section 1.962(a)(2), and that the Division’s discussion of the grounds for 
rejecting AVID’s arguments was sufficient.’ Section 1.962(a)(2) addresses industrial 
radiopositioning (radiolocation) stations requesting frequencies assigned on an exclusive basis and 
applies only to the 1900-1950 kHz band where exclusive use of frequencies is granted. All other 
frequencies in the Part 90 Radiolocation Service are assigned on a shared basis. Consequently, 
AVID’s Petition to Deny was properly treated as an informal opposition to InfoPET’s 
application.” In any event, AVID’s claim that the Division should have provided a more 
thorough explanation of the denial of the Petition to Deny is moot, insofar as this Memorundum 
Opinion and Order furnishes such explanation. 


7. With respect to AVID’s next argument -- that InfoPET’s WBR identification system 
cannot be authorized in the Radiolocation Service -- AVID states that neither the definition of 
"Radiolocation" in 47 C.F.R. § 90.7, nor the descriptions of the use of Radiolocation Service 
frequencies as stated in 47 C.F.R. § 90.101, and 90.103(a), permit the use of Radioloncation 
Service frequencies for pet identification purposes." In making this argument, however, AVID 
misapplies the Rules. As InfoPET contends in its Opposition,” our definitions of "Radiolocation" 
and "Radiodetermination" in Section 2.1 of our rules effectively broaden the scope of Part 90 
Radiolocation Services to include InfoPET’s proposed system. 


7 Section 1.962(a)(2) states that petitions to deny may be submitted for applications for industrial 


radiopositioning stations for which frequencies are assigned on an exclusive basis. See also 47 U.S.C. § 309 (1996), 
(setting forth statutory requirements regarding petitions to deny). 

* AVID Application for Review at 15-16. 

° See InfoPET Opposition to AVID’s Application for Review at 20. 

10 More generally, the rules governing private radio applications and proceedings do not contemplate the filing 
of Petitions to Deny. In the Matter of Michael McDermott Communications Co., Application for Consent to 
Assignment and Modification of the License for Station KLY569 in the Part 90 Private Land Mobile Radio Services, 

gnm 
Memorandum Opinion and Order, 11 FCC Rcd 5750, 5752, 5753 (1996). See also 47 U.S. C. § 309. 

1n AVID Application for Review at 10. 


i2 InfoPET Opposition to AVID’s Application for Review’ at 6-8. 
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8. More specifically, while the definition of "Radiolocation" is the same in Sections 2.1(c) 
and 90.7 of our rules -- “[(rjadiodetermination used for purposes other than those of 
radionavigation"”® -- the definition of "Radiodetermination" differs. Section 2.1(c) of our rules 
defines "Radiodetermination" as “[t]he determination of the position, velocity and/or other 
characteristic of an object, or the obtaining of information relating to these parameters, by means 
of the propagation properties of radio waves."'* Section 90.7, in contrast, sets forth a narrower 
definition: "(t]he determination of position. or the obtaining of information relating to position, 
by means of the propagation of radio waves." AVID bases its contention that the InfoPET 
system is not radiolocation upon the definition of "Radiolocation" in Section 90.7 of our rules. 


9. Prior to 1984, the definition of “Radiodetermination" was the same in Sections 2.1(c) 
and 90.7 of our rules. In 1984, the definition of "Radiodetermination" was changed in Section 
2.1(c) to conform to the International Telecommunications Union Radio Regulations (ITU) that 
were adopted in Geneva, Switzerland.'® The definition of "Radiodetermination" in Section 90.7, 
however, was not changed to conform to the ITU definition. As a result, we have twe different 
definitions for "Radiodetermination" in our rules. Significantly, ow rutes also are instructive 
about which definition is controlling when and if there is a conflict. As Section 2.1(a) plainly 
States, "[w]here a term or definition appears in this part of the Commission’s Rules, it shall be 
the definitive term or definition and shall prevail throughout the Commission’s Ru!ss,.""” 
Accordingly, Radiolocation Service frequencies may be used to determine not only the location 
or position of an object, but may also be used to determine other characteristics of an object, 
including its identity. l 


10. Moreover, the Division correctly stated that "[t]he proposed operation requested is 
consistent with many other requests which have been reviewed and authorized by the 
Commission."'*® This statement was not meant to imply that the Commission has authorized viher 
Part 90 pet identification systems, as AVID contends. but rather that we have received requests 
for various tag reading operations in the Radiolocation Service and have authorized such 
applications when otherwise consistent with our rules. For example, many state turnpike 
authorities and commercial entities have been authorized in the Radiolocation Service to operate 


3 47 C.F.R. §§ 2.1(c) and 90.7. 
4 47 CFR. § 2.1(c). 
1$ 47 CER. § 90.7. 


16 See Implementation of the Final Acts of the World Administrative Radio Conference, Geneva, 1979, GEN 
Docket No. 80-739, Second Report and Order, 54 RR 2d 1500 (1983). 


7 47 CFR. § 2.1(2). 


18 Fishel Letter at 1. 
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automatic toll collection systems that read windshield-mounted vehicle identification stickers.!” 
We conclude, therefore, that the InfoPET identification system, operating in a similar manner to 
many previously authorized systems, is a permissible use for Radiolocation Service frequencies. 


11. With respect to AVID’s third argument -- that the Division’s decision to license 
InfoPET’s system violates Commission policy of avoiding interference to Part 15 devices -- 
AVID acknowledges that licensed services have priority over Part 15 devices but argues that it 
is not the Commission’s policy, nor has it ever been, to allow a service to be freely licensed 
when it is known that interference to Part 15 devices will or is likely to occur.2” AVID claims 
that the Commission established this policy in decisions concerning the Location and Monitoring 
Service (LMS) and operations in the 2.4 GHz band.”! 


12. We agree with InfoPET that AVID has mischaracterized Commission policy.” 
Section 15.5(b) of our rules, 47 C.F.R. § 15.5(b), states that equipment authorized under Part 15 
may not cause harmful interference, and that interference to Part 15 equipment caused by the 
operation of an authorized radio station must be accepted. The two cases cited by AVIT; do not 
contravene this general principle. In the LMS R&O, we affirmed that Part 15 devices could 
continue to utilize the 902-928 MHz band.” We further reiterated that Part 15 devices in the 
band, "as in any other band, may not cause harmful interference to and must accept interference 
from all other operations in the band; persons operating Part 15 devices have no vested or 
recognizable right to continued use of any given frequency; and finally, an operator of an 
unlicensed Part 15 device is required to cease operations upon notification by a Commission 
representative that the device is causing harmful interference and may not resume operations until 


19 Such tag reading operations have been authorized for the Port Authority of New York and New Jersey (call 


sign WNYH343), Dade County, FL (call sign WPEA852), and the Oklahoma Turnpike Authority (call sign 
WPAV873). 


2 AVID Application for Review at 11. 


21 See Amendment of Part 90 of the Commission’s Rules to Adopt Regulations for Automatic Vehicle 
Monitoring Systems, PR Docket No. 93-61, Report and Order, 10 FCC Red 4695, 4714 (1995) (LMS R&O) 
Allocation of Spectrum Below 5 GHz Transferred from Federal Government Use, ET Docket No. 94-32, First Report 
and Order and Second Notice of Proposed Rule Making, 10 FCC Red 4769 (1995) (2.4 GHz Ist R&O/2d NPRM). 


22 See InfoPET Opposition to AVID’s Application for Review at 8-17. Moreover, we note that AVID has 


provided no technical support for its claim that InfoPET’s system would cause harmful interference to AVID’s 
device. 


3 The 902-928 MHz band is allocated on a primary basis for use by Government radiolocation systems and 
Industrial, Scientific and Medical (ISM) equipment, with Part 90 interim operations secondary to these users. 
Amateur Radio Service licensees operate in the entire band, but on a secondary basis to the Government, ISM, and 
Part 90 users. Part 15 operations ere permitted in this band, but are secondary to the primary and all other secondary 
users. See LMS R&O, 10 FCC Red at 4704. 
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the conditions causing the harmful interference has been corrected." In the other proceeding 
cited by AVID, the 2.4 GHz proceeding, we acknowledged the importance of Part 15 operations 
in the 2402-2417 MHz band and determined that this band would continue to be available for 
Part 15 devices. We nontheless did not alter the basic premise that Part 15 devices are 
secondary to licensed services. 


13. AVID’s fourth claim -- that a grant of license to InfoPET creates a de facto pet 
identification service within Subpart F of Part 90 -- is without merit. We agree with InfoPET 
that the Division did not create a new service by granting the license. Licenses are granted to 
use frequencies for purposes defined by the rules applicable to the particular radio service. The . 
purposes for which Radiolocation Service frequencies may be used are defined broadly, to include 
radiolocation or radiodetermination purposes other than radionavigation. We have already 
determined that InfoPET’s use of radiolocation frequencies falls within the definition of 
radiolocation. Thus, grant of a license to InfoPet for a frequency to be used for a permissible 
purpose (albeit a new use) does not constitute the formation of a new radic service. Moreover, 
even if it were a new service, we would reject AVID’s related contention that the Division’ s 
action prevented the Commission from determining whether licenses for the service should be 
auctioned.?” AVID itself states that Section 1.2102(b)(11) of our rules, 47 CFR & 
1.2102(b)(11), exempts the Private Land Mobile Radio Services operating below 470 MHz from 
competitive bidding.”* The InfoPET grant for the frequency band 125-129 kHz falls within this 
exemption. ; 

14. In its Request for Stay, filed concurrently with its Application for Review, AVID 
requests a stay of the Division’s grant of the InfoPET application. AVID presents the same 
arguments in its Request for Stay as ii proffered in its Application for Review: (1) the Division 
did not provide a sufficiently detailed response to AVID’s previous Petition to Deny lufoPET’s 
application as required by Section 1.962(a)(2) of the Commission’s Rules; (2) the InfoPET system 
is not eligible for licensing in the Part 90 Radiolocation Service, (3) in granting the license, the 
Division failed to follow the Commission’s policy of avoiding interference to Part 15 devices, 
and (4) the grant of the license to InfoPET improperly established a new pet identification radio 
service. Our responses to these arguments have already been discussed in detail above. 


%* Id. at 4714 
3 2.4 GHz Ist R&O/2d NPRM, 10 FCC Red at 4786. 


26 Because no new radio service was created, there was no need to seek notice and provide an opportunity for 
comment, as urged by AVID. See AVID Application for Review at 13, 14. 


27 Id at 14: 


3 Jd atn4. 
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15. In view of the foregoing, the Application for Review and Request for Stay filed by 
AVID Marketing, Inc., ARE DENIED. 


FEDERAL COMMUNICATIONS COMMISSION . 


William F. Caton 
Acting Secretary 
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